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Steven Kurlander
The teaching of science in American public schools has en-
hanced students' understanding of the interaction of natu-
ral forces around them and has exposed them to critical in-
quiry and independent thinking. This instruction has
sometimes offended parents who maintain strong religious
convictions. As a result, the courts have often served as
battlegrounds between scientists in favor of free dissemina-
tion of all scientific information and those religious elements
seeking to limit and control school children's learning of
such knowledge.
The Scopes Trial of 1925 and the McClean Trial of
1981 are examples of judicial resolutions of conflicts which
revolved around the teaching of controversial scientific doc-
trine in public schools. The issues in these trials centered
around the teaching of evolutionary theory to public school
children. Both trials focused on questions involving the
relationship between organized religion and the State,
academic freedom in the classroom, and the power of the
State to regulate curriculum in public schools.
STATE OF TENN'rESSEE V. JOHN T. SCOPES
John T. Scopes, a young teacher of science and mathematics
at Rhea County High School of Dayton, Tennessee, was ar-
rested on May 5, 1925, for violating Chapter 27 of the Ten-
nessee Public Acts of 1925, better known as the Butler
Act. Passed by the legislature and signed into law by the
Governor of Tennessee in March 1925, the statute pro-
vided that it was unlawful for any teacher in any publicly
funded school or university to teach any theory which
denied the story of creation as taught in the Bible and
which instead taught that humanity had descended from a
lower order of animal. Violation of this provision was de-
clared a misdemeanor, subjecting the offender to a fine of
not less than one hundred dollars or more than five hundred
dollars for each offense.
Informed in early May 1925 of an offer by the Ameri-
can Civil Liberties Union (ACLU) to provide legal assis-
tance to anyone challenging the Butler Act in court, Scopes
volunteered to become a defendant in a test case. Scopes
allowed himself to be prosecuted by the State in the belief
that the anti-evolution law was unconstitutional and offen-
sive to the basic tenets of science. His actions immedi-
ately attracted widespread attention throughout the nation
and the world.
The trial of John Scopes began on July 10, 1925, in a
circus-type atmosphere. The prosecution was led by an
assistant Attorney General and received legal aid from
William Jennings Bryan, a three-time Democratic candidate
for president, former Secretary of State, and national leader
of a thriving fundamentalist religious movement. John
Scopes received financial and legal aid not only from the
ACLU but also from Clarence Darrow, a leading defense
attorney and acclaimed agnostic. The meeting of these two
great men was proclaimed by the press as a dramatic en-
counter of forces representing conflicting attitudes toward
religion and science.
The substantive arguments began after a motion to
quash the indictment was argued by the defense and re-
jected by the trial judge. The defense then sought to in-
troduce expert scientific testimony which would provide,
at best, the basis for later appeals. The prosecution ob-
jected to the introduction of such evidence on the grounds
that the Bible could not be reconciled with the theory of
evolution. The defense argued that they wanted to prove
that evolutionary theory was compatible with the Bible's
version of creation. The trial judge ruled against the admis-
sibility of such expert testimony into the court proceedings
but did allow written affidavits to be included with the
record of the trial. This allowed such evidence to be
reviewed by the higher courts.
As the trial proceeded, it became apparent that Scopes
would be convicted. The defense persisted in attempting to
introduce expert testimony into the court proceedings to
show that evolutionary theory did not cobtradict the King
James version of the Bible. However, the court continued
to insist that the only question at issue was whether or not
Scopes had taught his students that humanity had descend
ed from a lower form of animal. Finally, in desperation, the
defense requested that William Jennings Bryan be sworn on
the stand as an expert on the Bible. Although the prosecu-
tion strongly objected, Bryan enthusiastically accepted the
challenge.
The -defense's strategy in placing Bryan on the stand
was to attempt to have him acknowledge inconsistencies
and errors in a literal interpretation of the Bible. Darrow
began his examination of Bryan by questioning him on the
accuracy of the Bible's rendition of the story of Jonah and
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the Whale. Bryan adopted the stance that everything
stated in the Bible was literally true. However, as the in-
tensive questioning continued, Bryan began to waiver,
showing signs of ignorance on various biblical occurrences.
Finally, Darrow got Bryan to admit that, during the Earth's
creation, the "days" referred to in the Bible may not have
been just twenty-four hours but may have been for a period
of indeterminable duration.
By this time, Bryan had become noticably shaken. His
subsequent "expert" opinion on "Eve and the Serpent"
made him appear ridiculous in the eyes of the supporters
and foes alike. At this point, the prosecution desperately
pleaded for adjournment for the day, which was promptly
granted by the stunned trial judge.
The final day of the trial began on Tuesday, July 21,
1925. Judge Raulston immediately ordered Bryan's previ-
ous day's testimony expunged from the record. Darrow
then requested the court to instruct the jury to find the
defendant not guilty. After nine minutes of deliberation,
the jury found Scopes guilty of violation of the Butler Act.
The judge then imposed the minimum fine of one hundred
dollars on the defendant.
Before the court adjourned, Scopes made a final state-
ment upon his own behalf. He declared that he would con-
tinue to oppose the Butler Act in the future with as much
vigor as he had in the past:
Any other action would be in violation of my ideal of
academic freedom, that is, to teach the truth as guar-
anteed by our Constitution, of personal and religious
freedom.
After being found guilty by the jury, Scopes appealed
to the Tennessee Supreme Court in 1927. That court
upheld the constitutionality of the 1925 law but reversed
the judgment of the lower court, because of errors in the
trial record. Under the Constitution of Tennessee, a fine in
excess of one hundred dollars could only be assessed by a
jury. The Butler Act did not permit the imposition of a fine
of less than one hundred dollars, hence the trial judge erred
in assessing the fine on Scopes. Since there was no power
granted to the Tennessee Supreme Court to correct the er-
ror, the judgment of the trial court was reversed.
The court concluded its ruling by suggesting to the At-
torney General that he submit an entry of nolle prosequi to
the court. Nolle prosequi is the formal entry by the prose,
cuting officer in a criminal proceeding in which he declares
his intention to no longer continue to prosecute a case. The
rationale provided by the court for this "suggestion" was
that the court "saw nothing to be gained by prolonging the
life of this bizarre case." The coutt felt that "the peace and
dignity of the state would be the better conserved" by
dismissing the case.
By directing the Attorney General to nolle prosequi the
case, the court struck down any attempt by Scopes to ap,
peal the case to the Supreme Court of the United States.
This action prevented a final and authoritative decision on
the question of the right to teach evolution as science in
classrooms across the nation. While the Scopes case was
dismissed on a technicality, the Butler Act remained law in
Tennessee until its repeal in 1967.
The Scopes trial and the subsequent appeal before the
Supreme Court of Tennessee failed to resolve many of the
important issues raised in the case. Most of the attention
given to the trial was focused on the various personalities
involved in the case. While the trial awakened discussions
on fundamentalism and evolutionary theory, it left un,
answered many important legal questions surrounding the
teaching of evolution in the public classrooms.
MCLEAN V. BOARD OF EDUCATION
After a resurgence of concern about the loss of traditional
values and of growing secularism in American society
swept the American fundamentalist community in the late
1960s and early 1970s, several fundamentalist organiza-
tions were formed to promote the idea that scientific data
supported the Bible's version of creation. While still strong-
ly opposed to the theory of evolution, the fundamentalists
took a different course in their approach toward the teach-
ing of the subject in the public schools. Instead of attempt-
ing to rid the classrooms of evolutionary thought, the crea-
tionists sought to introduce an evangelical perspective into
the teaching of scientific theory. While school children
would still be exposed to the evils of evolutionary theory,
they would also have the opportunity to learn of scientific
evidence which supported the Bible's version of creation.
The Arkansas Balanced Treatment Act was a product
of this drive to expose public school children to both evolu-
tionary and creationist theories. Arkansas Act 590 of 1981
was signed into law by Governor Frank White on March
19, 1981. The Act was passed to ensure that "evolution-
science" and "creation-science" would be given a "bal-
anced'" treatment in classroom lectures, textbook materials,
library materials, and in other educational programs in the
public schools.
The Balanced Treatment Act was introduced by Sena,
tor James C. Holsted, a self-described Tborn-again" Chris,
tian fundamentalist, and was passed, after little debate, by
both houses of the Arkansas legislature.
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The Act itself was an exact duplicate of a model act pre-
pared by Paul Ellwanger, a respiratory therapist who is
neither a lawyer nor a scientist. Ellwanger, a devout funda-
mentalist, stated that he was motivated to prepare and
campaign for his model act by his strong religious convic-
tions and a belief that evolutionary theory is the forerunner
of many social ills, including Nazism, racism, and abortion.
The Act provides that treatment of either evolution,
science or creation-science be limited to scientific evidence,
that students shall not be discriminated against for their
belief or disbelief in either one of the models, and that
balanced treatment must be given in the instruction of
science only if the school chooses to teach the subject of
origins.
The Act also spells out a number of legislative findings,
which include:
1. Public schools generally censor creation-science
while usually presenting only evolution-science.
2. Evolution is not an unquestionable fact of science,
because it cannot be experimentally observed,
verified, or logically falsified.
3. Evolution-science is contrary to many parents'
and children's religious beliefs.
4. Presentation of evolution-science without any
alternative model is unconstitutional.
5. Presentation of both models is constitutional.
A complaint was filed in the U.S. District Court for the
Eastern District of Arkansas on behalf of a number of
clergymen, parents, teachers, and religious and educational
organizations challenging the constitutionality of the Bal-
anced Treatment Act on May 20, 1981. The complaint
was based on 42 U.S.C. §1983, which provides a remedy
against any person who, acting under color of state law,
deprives another of any right, privilege, or immunity guar-
anteed by the United States Constitution or federal law.
The plaintiffs claimed that the Act: (1) constituted an es-
tablishment of religion in violation of the First and Four-
teenth Amendments to the Constitution of the United
States; (2) abridged academic freedom, which is protected
by the Free Speech Clause of the First Amendment; and (3)
was impermissibly vague and thereby violated the Due Pro-
cess Clause of the Fourteenth Amendment.
The trial commenced on December 7, 1981, and contin-
ued through December 17, 1981, in the court room of
United States District Judge William R. Overton. The
defendants included the Arkansas Board of Education and
the State Textbooks and Instructional Materials Selecting
Committee. The plaintiffs were represented by lawyers for
the American Civil Liberties Uni6n (who were given signif-
cant assistance by lawyers associated with the prestigious
New York City law firm of Skadden, Arps, Slate, Meagher,
and Flom). The defendants were represented by the Arkan-
sas State Attorney General's office.
The plaintiffs first argued that the creationists had
introduced religion into the classroom, violating the prohibi-
tion against the establishment of an official state religion,
contained in the First Amendment of the U.S. Constitu-
tion. While a child has a right to be exposed to both theol-
.ogy and science, it was unconstitutional to expose that
child to a religious doctrine disguised as scientific theory.
The plaintiffs further argued that the Act framed the cre-
ation-science model as the only alternative to evolution.
This constituted -religious apologetics," a subtle argument
constructed in such a way as to delude students into think-
ing that they must opt either for "Godless" evolution or for
the creationist's peculiar brand of religious creation and
that the latter was preferable because it did not deny God.
On January 5, 1982, judgment was entered in favor of
plaintiffs by Judge William Overton. The court held that
the Act, violated the Establishment Clause of the First
Amendment of the United States Constitution, that Act
590 did not violate academic freedom if the term was de-
fined in a broad sense, and that creation-science was in
reality a religious doctrine.
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THE ESTABLISHMENT CLAUSE
'Congress shall make no law respecting an establishment of rcligion...."
In order to accurately interpret the meaning of the Estab-
lishment Clause, the Supreme Court of the United -States
has often examined the historical background of the First
Amendment. As a result, two fundamental principles have
arisen:
1. Volunteerism: the state cannot support or supply
-" any kind of assistance for the advancement of a
particular religious doctrine or sect- Such support
must only come "voluntarily" from the church's-
constituents.
2. Separatism: under no circumstances can the state
either extend financial assistance or become ac-
tively involved in the activities of a religious or-
ganization. The state must remain "separated"
from the affairs of all religious organizations.
The'rationale behind these principles is that the state must
avoid becoming involved in religious or sectarian disputes
which may unduly fragment the general populace.
To ensure that 'a state does not violate the Establish-
ment Clause, any governmental action must be justifiable in
secular terms. "There must be a secular legislative purpose
and a primary effect which neither advances nor inhibits
religion." The most recent test enunciated by the Court for
application in cases involving the Establishment Clause was
provided in Lemon v. Kurtzman: a state's actions must have
(1) secular purpose, (2) primary secular effect, and (3) ab-
sence of excessive entanglement.
A number of cases involving public schools and the Es-
tablishment Clause have been examined by the Supreme
Court in recent years. The Court has held that the First
Amendment does not permit the required daily reading of
the Bible in public schools, the required posting of the Ten
Commandments, or a governmental tax-relief program for
parents of children attending nonpublic school. In McCol-
lum v. Board of Education, 333 U.S. 203, the Court held
that a released time program in which regular instruction
ended one hour early so that religious instruction could
take place in the same public classrooms was unconstitu-
tional. The Court also has ruled that the use of state-
supported facilities for religious instruction was a violation
of the principal of separatism. By allowing religious instruc-
tion to take place in public classrooms, the government was
in effect advancing religious belief. Religious instruction can
only occur at the child's home or a church's facility. The
state cannot allow public schools to become involved with
the religious education of children or adults.
THE MISSING LINK
A case which can be easily compared to McLean v. Board of
Education and which can be viewed as a "missing link" be-
tween Scopes and McLean is Epperson v. Arkansas. Susan
Epperson, a tenth-grade biology teacher in Little Rock,
-Arkansas, was required to teach from a biology textbook
which detailed evolutionary theory. However, teaching
evolutionary theory was outlawed by an Arkansas anti,
-ev.lution statute, which was modeled on the Butler Act of
Tennessee. Epperson brought a legal action claiming that
"the Arkansas statute violated her broad academic freedom
-rights guaranteed by the Fourteenth Amendment of the
U.S. Constitution. The Arkansas Chancery Court agreed,
ruling that the Act was unconstitutional on those grounds.
The Supreme Court of Arkansas reversed this decision,
holding that the statute was valid as an exercise of the
-state's power to specify curriculum of public schools. The
'teacher appealed to the United States Supreme Court.
Speaking for the majority, Justice Abe Fortas reversed
the Arkansas' Supreme Court decision on the ground that
the-Act violated the narrower terms of the Establishment
Clause of the First Amendment. The Court held that the
law could not be justified by considerations of state policy
but was the codification of a desire of the state to support
the religious views of some of its citizens. The absence of
any secular purpose for the prohibition of the teaching of
evolutionary theory rendered it violative of the Establish-
ment Clause:
The overriding fact is that Arkansas law selects from
the body of knowledge a particular segment which it
proscribes for the sole reason that it is deemed to con,
flict'with a particular religious doctrine; that is, with
a particular interpretation of the Book of Genesis by a
particular religious group.
Thus, forty-one years after the Scopes trial, a state statute
forbidding the teaching of evolutionary theory in public
schools was struck down as unconstitutional on the
grounds that it violated the religion provisions of the First
Amendment.
THE IMPACT OF McCLEAN V. STATE
The District Court held in McLean v. Board of Education
that the Balanced Treatment Act violated the Estab-
lishment Clause of the United States Constitution for a
number of reasons. First, the purpose and effect of the Act
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was to advance religious teachings in the public schools.
Upon examination of 4(a) of the Act, the court found that
the wording and concepts enunciated and conveyed an -in-
escapable religiosity" which was identical to the literal in-
terpretation of Genesis.
Second, section 4(a) lacked educational value because
-creation science" as defined in that section did not have
the essential characteristics required of a scientific subject.
These characteristics included:
(a) It is guided by natual law
(b) It has to be explanatory by reference to natural
law
(c) It is testable against the empirical world
(d) Its conclusions are tentative
(e) It is falsifiable.
The court found that creation-science depended upon
supernatural invention not guided by natural law, which is
neither testable nor falsifiable. Judge Overton also found
that creation-science failed to fit the more general descrip-
tions of "what scientists think" and "what scientists do."
As a -esult, the court drew the following conclusion:
Since creation science is not science, the conclusion is
inescapable that the only real effect of Act 590 is the
advancement of religion.
Third, the court ruled that references by creation
science texts to the pervasive nature of religious concepts.
demonstrated inevitable entanglement by the state with
religion. Screening of textbooks by public officials would re-
quire state officials to make accurate religious judgments to
ensure that the Act was not violated. The continued in-
volvement of officials in questions and issues of religion
would result in an excessive and prohibited entanglement
with religion by the state.
The District Court also addressed the issue of whether
the Balanced Treatment Act was unconstitutionally vague.
Judge Overton found that the phrases balanced and relative-
ly recent were clear and definite. The proof was not convin-
cing that a teacher who made a reasonable effort to comply
with the Act could not ascertain an acceptable understand-
ing of these words.
It was finally held that the Act was not an infringement
of a teacher's academic freedom in the classroom. Judge
Overton stated that he was not willing to rule that teachers
are to be given unlimited discretion to teach subject mate-
rial in any way they please, only to be bound by a code of
professional ethical conduct. However, Act 590 did have
serious consequences for those students planning future
studies in the sciences. If teachers decided not to teach
theory of origins, these students would be seriously handi-
capped in university science classes and labs in both Arkan-
sas and across the nation.
The trial of McLean v. Board of Education once again
aroused interest and discussion of the various issues
surrounding the creation-evolution debate. Although the
trial did not attract nearly as much attention as the sensa-
tionalized Scopes trial, it was still a major news item which
was covered by the mass media. Many commentaries were
written and spoken on the scope and effect of the issues
raised in the federal courtroom in Little Rock. As a result,
Judge Overton's decision ofJanuary 5, 1982, was nationally
reported and analyzed.
While Judge Overton's opinion sufficiently discussed
the unconstitutionality of Act 590 on religious grounds, it
failed to adequately discuss the other two issues raised by
the plaintiffs. Little legal analysis was made of the argu-
ments that the Act was vague or that it violated the aca-
demic freedom of both teachers and students. Instead, a
shallow analysis was made in an attempt to avoid serious
discussion of these issues.
According to the U.S. Supreme Court, a statute passed
by a legislature is void for vagueness under the Due Process
Clause if persons "of common intelligence must necessarily
guess at its meaning and differ as to its application." The
Supreme Court has also held that a law will be invalidated
as too vague as a matter of due process if the individual
challenging the statute is an "entrapped innocent" and if
the legislature could have drafted the measure in a more
precise manner.
Stricter standards are applied when First Amendment
issues are raised. The Court has required a greater level of
specificity for a statute potentially applicable to expression
protected by the First Amendment. In order for a statute
affecting First Amendment guarantees to be deemed as
void for vagueness, the expression deterred by the vague
statute must be both real and substantial. A precise and
narrow interpretation of the statute must also be
unavailable to the reviewing court.
Judge Overton held that a teacher using a reasonable
understanding of the word balanced and making a good faith
effort to comply with the Act would not be in jeopardy of
violating Act 590. However, while the word balanced may
be a word subject to ordinary interpretation, a more speci-
fied definition is required because teachers are in danger of
losing their rights of expression guaranteed by the First
Amendment. Teachers are likely to refrain from teaching
the subject. of origins if they each have to guess at what
CONTINUED ON PAGE 46
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